
GREENE 
ES PELµ'µ 

September 12, 2019 

VIA £-FILING and EMAIL 

The Honorable John H. Guthmann 
Ramsey County District Court 
15 W. Kellogg Blvd. 
St. Paul, MN 55102 
(2ndJudgeGuthmannChambers@courts.state.mn.us) 

Monte A. Mills 
612-373-8363 direct 
mmills@greeneespel.com 

Re: Ramsey County District Court File No. 62-cv-19-4626 

Dear Judge Guthmann: 

Counsel for PolyMet respectfully submit this letter summarizing outstanding discovery 
issues. To resolve these issues, PolyMet seeks three things: (1) clear definition of Relaters' alleged 
procedural irregularities, (2) reasonable limits on what PolyMet must produce, and (3) to discover 
what information Relaters have about their alleged irregularities. 

Relators' Discovery Requests to PolyMet 

This Court recognized in its September 9 order that "[t]he scope of discovery is limited to 
information that relates to alleged procedural irregularities in the permitting process by the MPCA 
as alleged in briefing to the Minnesota Court of Appeals." At the August 7 hearing, Relaters left 
the impression that their court of appeals briefs contained a neat list of those alleged irregularities. 
In fact, Relaters' briefing does not specifically list the irregularities they allege, and the list they 
provided the Court does not accurately summarize their argument to the court of appeals. 

Fortunately, the court of appeals itself summarized Relaters' claims in its transfer order: 
"[Waterlegacy] moves to transfer this matter based on allegations that 'MPCA's Commissioner 
and political leaders at the United States Environmental Protection Agency (EPA) developed a plan 
to keep EPA criticism of the NorthMet permit out of the public record and the record for judicial 
review."' Order at 3. The scope of discovery should be limited to those allegations. 

Rather than focusing on the events surrounding the review of the "NorthMet permit"-a 
draft of which was first released in January 2018-Relators seek information dating back to 2010. 
Information from that long ago relates to the environmental review of PolyMet's project, not the 
NorthMet permit at issue in this certiorari proceeding. The outcome of that environmental review 
was a Final Environmental Impact Statement, which Relaters did not challenge after MDNR 
deemed it adequate in March 2016. The public-comment period on the North Met permit occurred 
in 2018. Again, the draft NorthMet permit was released in January 2018. 
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Relators' alleged procedural irregularity list also makes allegations about EPA's comments 
on PolyMet's 2016 permit application. But those allegations are moot. Relators ignore the fact 
that PolyMet submitted an updated permit application-which is in the administrative record 
(WATER_000637S)-in October 2017. That 2017 application underpins the permit now at issue. 
PolyMet accordingly proposes that Relators' discovery of PolyMet be temporally limited to 
information and documents from January 1, 2018 (shortly before release of the draft "NorthMet 
permit") to December 20, 2018 (when final "NorthMet permit" issued). 

Topically, this Court's September 9 order specifies that "[d]ocument requests directed to 
Polymet are limited to documents in Polymet's possession or control that the MPCA had in its 
possession or control at the time of MPCA's permitting decision." PolyMet will adhere to that limit. 
Relators' briefs to the court of appeals do not make any allegations against PolyMet. They should 
not be allowed to expand the scope of this proceeding to investigate PolyMet's activities. 

Relators' discovery should not reach issues unrelated to MPCA's interactions with EPA. Nor 
should they have discovery into Clean Water Act merits questions like whether WQBELs were 
required. As the Court noted on August 7, this proceeding is not an investigation. Tr. 98. To the 
extent Relators are seeking documents unrelated to "a plan to keep EPA criticism of the North Met 
permit" out of the record, they are exceeding the scope of the court of appeals' transfer order. 
PolyMet specifically asks the Court to prohibit discovery into the new claims set out in Relators' 
alleged irregularities 18-21, which go beyond their court of appeals arguments. 

PolyMet agreed, subject to its objections and reasonable temporal and topical limits, to 
produce everything it received from or gave to MPCA relating to MPCA-EPA procedures and 
interactions about the NorthMet permit. PolyMet objects to requests seeking wholly internal 
PolyMet information (RFP 2 and DWQ 1 ), fishing for material on the substantive merits (RFPs 10-
11; DWQs 3, Sa, Sb, 6a, and 6b), or exploring irrelevant topics (DWQ 10a-c). 

Finally, PolyMet and Relators disagree on how to interpret the Court's statements about 
"very limited written discovery." Tr. at 108. PolyMet understood the Court's instructions as 
intending written deposition questions to be answered in writing, consistent with the Mampel line 
of cases limiting "[i]nquiry of administrative executives [] to written query." Ellingson & Assocs. v. 
Keefe, 396 N.W.2d 694, 696 (Minn. Ct. App. 1986); see In re Application of Lecy, 304 N.W.2d 894, 
900 (Minn. 1981) (limiting discovery to written questions and prohibiting depositions). Relators 
wish to have witnesses answer written questions orally in a deposition before a court reporter. 
While PolyMet believes that written discovery is more efficient, less burdensome, and what the 
Court intended, it will do whatever the Court instructs. 

PolyMet's Discovery Requests to Relators 

At the August 7 hearing, this Court asked Relators to submit a list of "specific alleged 
irregularities." Tr. at 103. As PolyMet understood it, they were supposed to identify (1) a specific 
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procedural requirement, (2) its legal underpinning, and (3) how MPCA may have violated it. Tr. at 
95-96; see also Tr. at 24. None of Relators' alleged irregularities included all these elements. Most 
of Relators' alleged irregularities do not identify specific procedural requirements. Those that cite 
statutes or rules do so generically. It difficult to evaluate and contest Relators' allegations without 
a clearer identification of the statutes and regulations that Relators believe have been violated. 

PolyMet objected to Relators' list of alleged irregularities, both by email on August 19 and 
in a formal document on August 28 (enclosed). Given the problems with Relators' list of alleged 
irregularities, PolyMet's discovery requests seek two things: First, more information on Relators' 
alleged irregularities (DWQs 8-10) and second, information related to those allegations (RFPs 3-
5; DWQs 1, 11-12). On the first point, Relators have argued that PolyMet's questions would elicit 
protected attorney mental impressions, even though those questions are drawn almost verbatim 
from this Court's statements. Compare PolyMet's DWQs 8-10 with Tr. at 24, 95-96. A party's legal 
allegations and the factual bases for the same are not privileged or confidential work product. 

On the second topic, Relators believe that they need only produce documents they intend 
to introduce at the hearing, basically claiming that discovery is not designed to reach foundation 
and admissibility issues. Such one-sided discovery undermines the Court's directive that the 
"parties be given due process," Tr. at 59, and defeats the point of discovery. Gebhard v. 
Niedzwiecki, 122 N.W.2d 110, 111 (Minn. 1963) (explaining that the purpose of discovery is to 
"enable litigants to prepare for trial free from surprise."). Relators are not entitled to conceal any 
exculpatory evidence. PolyMet must be able to discover and test the foundation, admissibility, 
authenticity, and credibility of Relators' case. 

Relators refused to expand the scope of their production, even when PolyMet offered to 
withdraw most of its deposition questions (DWQ Nos. 2-7) and allow Relators to redact all 
personally identifying information in documents they produce. All PolyMet asked in return was 
full production of all irregularity-related documents and a confidentiality log describing the factual 
and legal foundation for each redaction or withheld document. PolyMet requests that they be 
required to produce responsive documents under those conditions. 

We appreciate the Court's careful attention to these issues. 

Very truly yours, 

~~ 
Monte A. Mills 

Enclosure: PolyMet's Objections 
cc: All Counsel of Record 
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